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RD AN No. ______ (4274-D)

SUBJECT:
Intermediary Relending Program



Transfers and Assumptions

         TO:
State Directors, Rural Development

   ATTN:
Business Programs Directors

PURPOSE/INTENDED OUTCOME:

The purpose of this Administrative Notice (AN) is to clarify under what conditions and circumstances an Intermediary Relending Program (IRP) loan can be transferred to another intermediary.

COMPARISON WITH PREVIOUS AN:
There is no previous AN on this subject.

IMPLEMENTATION RESPONSIBILITIES:

Examples of cases to provide guidance and a clear direction in the approval of future IRP Transfers and Assumptions are as follows:

Loans Approved, Obligated, Not Closed:
For IRP loans for which the loan has been approved, funds obligated, and the loan has not been closed, RD Instruction 4274-D, section 4274.355(b), sets out the criteria where an IRP loan may be transferred to another (substituted) intermediary:

(1) the substituted intermediary is eligible to receive the assistance approved for the original intermediary;

(2) the substituted intermediary bears a close and genuine relationship to the original intermediary; and

(3) the need for and scope of the project and the purposes for which Agency IRP loan funds will be used remain substantially unchanged.

EXPIRATION DATE:


FILING INSTRUCTIONS:

March 31, 2003


Preceding RD Instruction 4274-D

Under RD Instruction 4274-D, section 4274.355(b), substitution of intermediaries is allowed, provided all of the criteria as set forth above are met.

A close and genuine relationship to the original borrower criterion is one in which the substituted borrower is not a new and independent entity that is separate and apart from the original borrower.  An example would be where a close and genuine relationship exists when a corporation and partnership are controlled by the same individuals.  Another example would be when the original grant application was jointly filed by two applicants, one applicant was selected, and, upon the inability of the selected applicant to continue, the second applicant could be substituted.

The Administrator’s exception authority cannot be used to waive any of the conditions cited above, as cited by the Comptroller General’s Opinion 321 (1979), dated November 4, 1974.  By its terms, the Administrator’s exception authority is not available when its use is contrary to any applicable law or provided the Administrator cannot determine that application of the requirement or provision would adversely affect the U.S. Department of Agriculture’s interest.  Use of the Administrator’s exception authority to waive the requirement that the substitute bear a close and genuine relationship to the original intermediary would violate applicable appropriations law.

If, all three of the conditions listed above cannot be met, the IRP loan must be de-obligated.

Loans Obligated, Closed, and Funds Not Fully Disbursed:  

When the IRP loan has been approved, obligated, and closed and IRP funds to the ultimate beneficiary have not been disbursed or partially disbursed, as set forth under RD Instruction 4274-D, section 4274.355(b), or as noted under RD Instruction 1951-R, section 1951.889, a transfer and assumption can be completed without use of the Administrator’s exception authority for RD Instruction 4274-D, section 4274.355 (b)(2), provided items (b)(1) (b)(2) and (b)(3) can be met.  The administrator’s exception authority is not available because its use would waive a requirement of the Comptroller General.

If pursuant to regulations, a substituted intermediary is allowed, then after the IRP loan is closed, all servicing actions will be completed in accordance with RD Instruction 1951-R.  In this situation, the substituted intermediary must bear a close and genuine relationship to the original intermediary, the substitute intermediary must be servicing the same ultimate recipients, and the projects must be similar to the types of projects outlined by the original intermediary.

Loans Obligated, Closed, Funds Fully Disbursed:
When the IRP loan has been approved, obligated, and closed and all funds disbursed, a transfer and assumption can occur in accordance with RD Instruction 1951-R, section 1951.889, provided the substitute intermediary meets conditions (b)(1)(2) and (3) of RD Instruction 4274-D, section 4274.355(b), and other applicable requirements under RD Instruction 1951-R.  In this situation, the substituted intermediary must bear a close and genuine relationship to the original intermediary, the substitute intermediary must be servicing the same ultimate recipients and the projects must be similar to the types of projects outlined by the original intermediary.

IRP Terms:
In accordance with RD Instruction 4274-D, section 4274.320, no loan to an intermediary will be extended for a period exceeding 30 years.  This requirement is interpreted to mean that, for any loan transaction to a substitute intermediary(s) or rescheduling of payments with the same intermediary, the loan terms will not exceed 30 years from the date of the original promissory note.  The initial principal payment may be deferred (during the period before the facility becomes income producing) by the Agency but not for more than three years.  Additional principal deferrals are not allowed, even if a transfer and assumption is processed for a substitute intermediary.

Use of IRP Funds, Payments on IRP Loans:

In accordance with RD Instruction 4274-D, section 4274.338(b)(9), if any part of the IRP loan funds have not been disbursed in accordance with the intermediary’s work plan by a date of 3 years from the date of the loan agreement, the Agency may cancel the approval of any funds not yet delivered to the intermediary, and the intermediary will return, as an extra payment on the loan, any funds delivered to the intermediary that have not been used by the intermediary in accordance with the work plan.  Also, at its sole discretion, the Agency may allow the intermediary additional time to use the loan funds by delaying cancellation of the funds by not more than 3 additional years.  If loan funds have not been used by 6 years from the date of the loan agreement, the approval will be canceled, and any funds that have not been delivered to the intermediary will be returned as an extra payment.

As indicated, during the maximum 3-year principal deferral, the intermediary should ensure that all funds are advanced to ultimate recipients.  After the approved deferral period, the Finance Office will, as required by the executed Promissory Note, increase the IRP loan payment to a fully amortized payment for the total loan amount.  After the principal deferment, if it is decided to extend the intermediary’s time to advance the balance of the IRP funds, this will not change the loan payment. The loan payment will reflect the full amortized payment for the remaining terms of the promissory note.  Additional rescheduling of payments will not be allowed in these cases.  Only in certain cases for loan workouts with a transfer and assumption will consideration be given to rescheduling payments.  If part of the IRP loan is canceled or funds are returned as an extra payment from the same intermediary, current regulations do not allow a rescheduling of payments with the intermediary billed the full amortized loan payment.

If we can be of further assistance, please contact David Lewis, Loan Specialist, Specialty Lenders Division Servicing Branch, (202) 690-0797.

Signed by:

JOHN ROSSO

Administrator

