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Sample Guide Letters

Letter One

Month date, year

XXXXXX, Executive Director

XXXXXXX, Inc.

XXX North Cedar Street

Anytown, Anystate  XXXXX

Re:  Intermediary Relending Program Loan Payments for #5 (EC)

Dear Mr. XXXX:

Reference is made to the above regarding the upcoming installment for your loan program.  This installment is due in our Finance Center (St. Louis, MO) no later than close of business on the respective due date.

The payment will be as follows:

· IRP  #5 (EC) payment in the amount of $42,450.00 due June 3, 2002

Please forward the payment(s) to the following address:

USDA Rural Development

Finance Office

PO Box 970005

Saint Louis, Missouri 63197-0005

If you have any questions, please contact me at (111) 555-9999

Sincerely,

HERMAN RUTH

Business & Utilities Specialist

Please confirm by return facsimile:  Check Number:_______  Date mailed: _____  Amount: ________

Letter Two

5783 Peachtree Road, Suite 543

Atlanta, Georgia  30349-2369

Telephone: (404) 555-111

Facsimile:  (404) 555-222

Month date, year

Richard Kimball, State Director

Rural Development (RD), USDA

Anytown, Anystate

Attention: Herman Ruth, Specialist

               Business & Utilities Division

Dear Mr. Kimball:

Subject:  Sleepy River Development Authority, Inc. (SRDA)

                 Intermediary Relending Program 

                 IRP Subsequent Loan - $750,000.00

Please consider this letter as the closing instructions for the subject subsequent loan.

The proposed subsequent loan is in accordance with the Intermediary Relending Program, RD Instruction 4274-D, whereby the applicant (Intermediary) will use the loan proceeds in accordance with the instructions to provide rural business financing to ultimate recipients.  The debt is to be evidenced by a Promissory Note, with the initial security instruments consisting of a Security Agreement and Financing Statement, as to the loan proceeds and their accruals.  RD shall obtain a 1st lien on IRP funds and on all collateral obtained as a result of lending activity.  As loans are made by the Intermediary to ultimate recipient borrowers, the Intermediary shall retain the newly-obtained security documents within its own files.  No specific or general assignments of ultimate recipient borrowers’ promissory notes or other collateral security instruments need to be made from the Intermediary to RD unless RD deems servicing action is required for what it deems to be a “problem” case.

Please forward a copy of these closing instructions to the attorney for the applicant, for his information and review.

The Intermediary (SRDA) shall pledge as collateral its portfolio of investments derived from the proceeds of this loan award, and pledge real and personal property, and other rights and interests, as the Government may require.  For each loan to an ultimate recipient, secured by personal property, equipment, fixtures, accounts, - any collateral allowable under the U.C.C. - the Intermediary shall execute an Assignment of Security Interest in favor of the USA.  For each loan to an ultimate recipient, secured by real property (including fixtures), the Intermediary shall execute an Assignment of Mortgage as Collateral Security in favor of the USA.

The following narrative paragraphs are addressed to actions previously taken or necessary to be taken to perfect the closing of this IRP subsequent loan.
The Intermediary is a non-profit corporation created under Anystate law, with the Charter (i.e., Articles of Incorporation) approved for filing by the Secretary of State, on February 1, 1979.  On that date, the A.S. Secretary of State issued a Certificate of Existence for this organization.  Articles of Amendment have been filed for this organization on three different occasions.  In a letter dated April 6, 1998, OIC-Richmond approved of applicant’s organizational documentation.  The entity is an active, nonprofit corporation, of perpetual duration.  It is exempt from payment of federal income tax and is authorized to transact business in the State.  For franchise and state income tax purposes, it has exempt status under G.S.A.S. Sections 105-125 & 105-130.11(3).

Without having the organizational documents before me for review, I assume that the Articles of Incorporation, Bylaws, and Amendments reflect that the corporation is empowered to act legally to operate & maintain a MFH project.  The Bylaws should be satisfactory for a corporation of this nature, inclusive of all amendments and certified by the corporate Secretary.

The docket should contain the original Articles of Incorporation (with any amendments thereto) and the Bylaws, with the Articles and all amendments having been duly filed with the Secretary of State.  In addition, the docket must contain not only a certified list of the present corporate directors and officers, showing their respective terms and offices, but also a copy of the annual corporation report, as filed with the A.S. Secretary of State.  Please ensure that copies of the corporate Articles, Amended Articles, and Bylaws are included within the loan docket file.

Prior to closing, the Board of Directors must adopt a Loan Resolution, generally ratifying and affirming all prior acts of the corporation relative to loan application and generally approving all loan documentation.  This resolution is to specifically approve and authorize execution of the Loan Agreement, RD Instruction 4274-D, Form 4274-4; Forms RD 400-1 and 400-4; Promissory Note, Security Agreement, Financing Statement, and the Memorandum of Understanding with RD; and, the future general assignments of the respective ultimate recipient loans and any other RD forms which are to be executed in conjunction with the IRP loan closing.  The docket is to contain a certified copy of the properly adopted Loan Resolution.

The Loan Agreement, RD Instruction 4274-D, Form 4274-4, is to be executed at loan closing, with all terms therein being administratively correct.  Be certain that such form is completed properly, denoting the 30-year term of the subsequent loan, as well as other relevant information.

Simultaneously with the IRP Loan Agreement, updated Forms RD 400-1 and 400-4 are to be executed.  Previously-executed forms are to be discarded.

Please find enclosed two duplicate Memorandum of Understanding between RD (RBS) and the Intermediary.  The IRP Loan Agreement does not specify the respective responsibilities of the Intermediary and RD in conjunction with the non-recorded, assigned promissory notes and security instruments of the ultimate recipient borrowers, as to servicing, acceleration, default, bankruptcy and the liquidation of ultimate borrowers.  This Memorandum clarifies the servicing responsibilities of the applicant/Intermediary and states the conditions when RD may require the Intermediary to assign problem cases of ultimate recipient borrowers (held by the Intermediary) to RD.  Problem loan cases would include situations involving default, bankruptcy or liquidation, with re-assignment from RD back to the Intermediary in the event that satisfactory corrective action is accomplished short of liquidation.  Also, this Memorandum of Understanding provides clarification regarding the proration of liquidation proceeds in conjunction with the allocation of the RD loan proceeds applicable in the ultimate recipient borrower loans with those of the Intermediary or other sources.  In this regard, see RD Instruction 4274.331(b)(2).

The duplicates of the Memorandum of Understanding are to be executed, with one to be retained by the applicant/Intermediary and the other to be contained within the RD (RBS) docket file.

Title evidence, in this instance, is not applicable because no lien on real property is being taken.

As you know, this case involves RD’s $750,000 subsequent loan being made to an applicant who intends to set up a revolving loan fund in order to make loans to ultimate recipients (borrowers).

The Promissory Note, Form RD 4274-3, is to be prepared by your Agency or under its supervision, in accordance with the requirements of RD Instruction 4274-D.  The docket is to contain a conformed copy of the properly completed and executed Promissory Note.

You shall also prepare one original & two copies of the Security Agreement and 1 original & 4 copies of the Financing Statement.  The description of the collateral (security) to be identified, account number, and bank in which the loan proceeds and all accruals generated thereby are to be deposited, has been drafted to comply with the audit and fiscal control requirements of RD regulations and the Loan Agreement therein.  These forms are to be properly completed and executed and, should any additional collateral be included, such is to be described in both the Security Agreement and Financing Statement.  Ensure that the Security Agreement and Financing Statement have identical language thereon, describing the collateral to be secured.  The docket must contain a duplicate of the completed and executed Security Agreement.  The Financing Statement must be centrally filed in accordance with the new strictures of the Uniform Commercial Code’s REVISED ARTICLE 9.  Also, check to see whether the bank account must also be ‘filed’ pursuant to UCC Revised Article 9.  The docket should contain a certified copy of the filed Financing Statement and any other Article 9 filings in this regard.

The submitted documents show that this is a 30-year loan, at 1% interest per annum.  Principal will be deferred for three years.  Annual interest payments will be made during the deferment period.  Amortized annual payments will be due 4 years from the date of the Note.  Security shall consist of the IRP fund and all collateral obtained as a result of lending activity.  Collateral taken in connection with IRP ultimate recipient loans must be approved by RD prior to loan closing.

Subsequent to the filing of the Financing Statement, the attorney is to issue a certification letter.  It would state that, by virtue of the Security Agreement and Financing Statement, the USA has a valid first lien not only upon the account and receivables of this non-profit corporation, but also upon such other collateral as may be specified within these instruments.  This Certificate is to also state proper corporate status and that no litigation or liens are pending against this entity.  Further, the letter should state the lack of significant litigation or material liens pending or filed against Sleepy River Development Authority, Inc.

The RD loan docket must contain a portfolio of any general and specific assignments made by the Intermediary to RD, regarding only those problem loan (by ultimate recipient borrowers) which have had to be assigned by the Intermediary to RD, upon request of your Agency.

All forms and documents to be executed on behalf of the Intermediary are to be signed by the corporate President and attested to by the Secretary, with the corporate seal affixed thereto.  All documents requiring certification, except those which are by their nature to be certified by the Clerk of Court or Secretary of State, are to be certified by the Secretary with the seal affixed thereto.  Please have the corporate officers indicate their respective offices under their signatures.

The following narrative paragraphs are to assist administrative personnel in reviewing ultimate recipient loans made by the Intermediary to borrowers, pursuant to RD Instruction 4274.338.

Prior to loan closing, RD and the Intermediary must agree as to the form of loan application, Promissory Note, and security instruments to be used in loans made to the ultimate recipient borrowers.  The form of Promissory Note, Real Estate Deed of Trust (if applicable), Security Agreement, Financing Statement, and guaranties by principals are to be of standard commercial form as used in the area, with any variations from these approved forms in any loan to be justified to and approved by RD.

In keeping with the acts of a prudent lender, title evidence for all loans secured by real property must consist of a mortgagee title commitment and policy for the market value of the property and improvements, if less than the total loan.

If an ultimate recipient borrower is a corporate entity, the Intermediary should examine and approve the organizational documentation submitted therein, inclusive of the Articles of Incorporation, amendments thereto, Bylaws, current annual corporation report, and necessary resolutions or waivers approving and authorizing the corporate indebtedness.  The Intermediary should approve and authorize any corporate indebtedness.

The closing date of the IRP subsequent loan to Intermediary must be administratively resolved, with applicant’s attorney being advised, so that all of the pre-closing requirements can be met.

All applicable requirements of RD Instruction 4274-D, the requirements of the RD National Office and any other conditions must be complied with prior to or at the time of closing the subsequent loan.  Moreover, at the time of loan closing or immediately thereafter, you should obtain additional copies of various documents as deemed to be administratively required.

The Certificate below must be executed by the RD closing officer and the attorney for the applicant, after all requirements herein have been met.

For final approval, you should submit to this Office, after having been reviewed by your State Office, the following documents:

1. Certified copies of the Articles of Incorporation with all amendments thereto, and the Bylaws and any amendments thereto;

2. Certified list of directors and officers, with terms, and a copy of the 2001 annual corporation report, if applicable;

3. Certified copy of Loan Resolution;

4. Form RD 4274-4, IRP Loan Agreement;

5. Copy of Memorandum of Understanding;

6. Forms RD 400-1 and 400-4;

7. Conformed copy of Form RD 4274-3, Promissory Note;

8. Duplicate original of Security Agreement;

9. Certified copy of the filed UCC-1 Financing Statement (per Rev. Art. 9);

10. Attorney's certification as to RD’s lien upon account and receivables, mortgage liens (if applicable), and the non-lien & non-litigation status,

11. Certified closing instructions.

I am retaining the submitted materials.  For further legal information or assistance, please contact me at 404-555-1222.

Sincerely,

DONALD R. SMITHERMAN, JR.

Regional Attorney

cc:  Thomas J. Reederman

Attorney

Enclosures

CERTIFICATE
We certify that all requirements of these instructions have been met.

Date:

Attorney for Sleep River Development Authority, Inc.

Date:

Rural Development

United States Department of Agriculture

United States of America

MEMORANDUM OF UNDERSTANDING BETWEEN RURAL DEVELOPMENT (RD)

AND NEUSE RIVER DEVELOPMENT AUTHORITY, RELATIVE TO SERVICING,

DEFAULT, & BANKRUPTCY (LIQUIDATION) OF ULTIMATE RECIPIENT LOANS

THIS MEMORANDUM OF UNDERSTANDING made between Rural Development (formerly Rural Economic & Community Development, f/d/b/a Farmers Home Administration), hereinafter referred to as "RD," and the Sleepy River Development Authority, Inc., hereinafter referred to as "the Intermediary,"

W I T N E S S E T H:

WHEREAS, RD is making a loan to the Intermediary whose proceeds in the IRP account are to be loaned to qualified borrowers (ultimate recipients), hereafter referred to as "borrower," and the parties wish to establish the procedures relative to servicing loans in default and possible bankruptcy of any ultimate recipient borrower of the loans, IT IS HEREBY AGREED AS FOLLOWS:

1. All loans will be closed by the Intermediary in conformity with all applicable RD-IRP loan requirements.

2. All servicing of the loans will be conducted by the Intermediary.

3. Immediately upon closing, the Promissory Note, the Real Estate Deed of Trust, the Security Agreement and the UCC-1 Financing Statement, and other appropriate applicable documents, will be retained by the Intermediary.  In the event of a default of an ultimate recipient loan being held by the Intermediary, if, in the opinion of the Intermediary or RD, the payment of the unpaid balance needs to be accelerated, the Intermediary will proceed with liquidation of the collateral, advising RD accordingly and receiving RD’s concurrence to accelerate.  Upon liquidation, the proration of the proceeds between the Intermediary IRP revolving fund account and other funds, through the Intermediary, will be in direct proportion to the contribution of said loan to said account.

4. In a case determined by RD to be a “problem” loan - involving default, bankruptcy, or liquidation - the loan account may be assigned from the Intermediary to RD.  If satisfactory corrective action is thereafter accomplished, short of liquidation, a re-assignment from RD to the Intermediary shall occur (if RD deems such reassignment to be necessary).

5. In the event of bankruptcy of a borrower, the loan shall be reviewed by the Intermediary, who will monitor the bankruptcy proceeding and contact RD accordingly.  If such proceedings are under Chapter 7 or Chapter 11 of the U.S. Bankruptcy Code, which results in a liquidation of the bankrupt's (borrower’s) assets, the Intermediary will take all steps necessary to protect its position as a secured creditor to maximize its ultimate realization upon the collateral.  If the bankruptcy is a proceeding under Chapter 11 of the U.S. Bankruptcy Code, and a plan of reorganization is approved by the Bankruptcy Court, the loan may be assigned by the Intermediary to RD, if RD requests such assignment, with the responsibility for monitoring the loan and protecting the lien being, nevertheless, the continuing responsibility of the Intermediary.  Should the plan of reorganization fail and the case be ultimately converted to a Chapter 7, the loan will still be monitored and serviced by the Intermediary, with information forwarded to RD, and the provisions hereinabove stated for bankruptcy under Chapter 7 shall apply.

6. In the event of a default on the part of the borrower in the payment of taxes and insurance on the collateral which have to be advanced for the protection of such collateral, with an eventual foreclosure upon the collateral which does not recover such advances, the loss shall fall upon the Intermediary and not upon RD.

IN WITNESS WHEREOF the parties have caused these presents to be executed by its duly authorized officers this      day of      , year

RURAL DEVELOPMENT (SEAL)

BY:

Title:                     

SLEEPY RIVER DEVELOPMENT AUTHORITY

BY:                                                   Title:

Attest:                                                           Title:

Letter Three

Month date, year

SUBJECT:  XXXXXXXXX, Inc.

                 Intermediary Relending Program Loan Post Closing Review

           TO:   Senior Attorney (James J. Smith)

                    Office of General Counsel

                    Anytown, Anystate

The above referenced borrower closed their Intermediary Relending Program loan on February 8, 2001 and the final documents for the same were received in our office on February 23, 2001.  The closing documents have been reviewed and appear to meet requirements outlined in the closing instructions issued by your office dated January 31, 2001.

This memo serves as our official request for a post review of the above referenced IRP loan closing.  The following executed documents are enclosed as requested:

1. Certified Loan Resolution by Intermediary

2. RD Form 4274-4  “Intermediary Relending Program Loan Agreement”

3. Copy of Memorandum of Understanding

4. Copies of RD Forms 400-4 and 400-1 “Assurance Agreement” & “Equal Opportunity Agreement.

5. Copy of RD Form 4274-3 “Intermediary Relending Program Promissory Note”

6. Copy of Security Agreement

7. Attorney’s Opinion letter and certification as to lien upon account and receivables

8. Certified Closing Instructions

If additional information is needed, please contact at me (222) 555-2222.

William J, Tellmore

Business & Utilities Specialist

Enclosures

Letter Four

Month date, year

Buzz Lightyear, Executive Director

Do a Deal Development Association, Inc.

PO Box 2002

Beyond Hope, ID 84443

RE:
Rural Business-Cooperative Service (RBS)


Intermediary Relending Program (IRP) - Periodic Field Visit Requirements

Dear Mr. Lightyear:

In accordance with FmHA Instruction 1951-R, Rural Development Loan Servicing, Part 1951.882, Field Visits, Rural Business-Cooperative Service (RBS) is required to conduct periodic visits to Intermediary Relending Program (IRP) Intermediaries.  As discussed with you, we have scheduled a time for Tuesday, Month date, 2002, at 9:00 am to meet with you at your office in Beyond Hope to conduct the visit.

The purpose of the periodic meeting will be to provide RBS with an opportunity to review the Do a Deal Development Association, Inc., (DaD) IRP loan program to confirm compliance with RBS program requirements and to review the progress that is being made toward achieving the goals and objectives of the IRP fund, as identified in your IRP Work Plan.  In addition, the meeting will provide an opportunity for you to discuss with RBS any problems or suggestions that you may have regarding the IRP program.

Items that will be discussed or reviewed will include the following:

General Program Administration.

1. Obtain, if applicable, and review current and proper financial information (quarterly report, annual reports, audit report, etc.) and analyze and/or discuss this information to ascertain trends of the intermediary.  This review and discussion will include a determination as to whether there is a sufficient interest rate spread between the interest rate charged the intermediary and the interest rate charged the ultimate recipients to cover the administrative costs, including bad debts, for operating the program.  If need be, RBS can discuss with you the need to revise the portion of the Work Plan in which interest rates to be charged to ultimate recipients are discussed.  We note that the following report(s) are due:  Annual budget.

2.
Review the process for handling loan proceeds to assure that they are deposited in an interest-bearing account or time deposit in a bank or other financial institution fully protected by Federal or State insurance.

3.
Review materials to determine if the purpose of the program is being fulfilled, i.e., loans funds are being used in accordance with RBS policies, procedures, the approved Work Plan and the Loan Agreement.

4.
Review the intermediary's method for informing prospective ultimate recipients of the availability of the program.

5.
Review and verify that adequate levels of fidelity bond and other appropriate insurance is in effect.

6.  Obtain and review the most current Ultimate Recipient loan status report listing Ultimate Recipient loans made to date and showing the current status of each loan.

Ultimate Recipient File Review.

Note:
to facilitate our review of Ultimate Recipient files, we ask that the files be made available for our review and that we be allowed access to the fireproof safe/file cabinet where the legal documents are stored.

1.
Review ultimate recipient post-closing information, including the assignment, promissory note and security instruments.

2.
Review ultimate recipient files to determine that they are complete, organized and current.  Confirm that IRP loan proceeds have been utilized for purposes consistent with RBS policies, procedures, and the approved IRP Work Plan and that any applicable ultimate recipient loan conditions, as detailed in the RBS concurrence letter, were met prior to loan closing.

3.
Review security/collateral and determine that appropriate security, in the lien position described, has been received and is being maintained (e.g., evidence of filing of UCC documents; evidence of recording of Deeds of Trust; evidence of periodic security inspections).  Legal documents will be reviewed to determine that they are being properly protected, i.e., maintained in fire proof safe.

4.
Review "other credit" information (intermediary's determination that the ultimate recipient is not able to finance the project in whole or part from commercial lending sources).  "Other credit" information may include items such as "turn down" letters from commercial lenders, documentation of commercial lender's eligibility requirements and/or loan rate/term data and a discussion as to why the ultimate recipient could not meet these requirements or why the loan rate/term conditions would not make the proposed project feasible.

5. Review the intermediary's servicing of the ultimate recipient loans, including receipt and review of financial reports, inspection of security property, timely and appropriate liquidation procedures, if applicable.  As a reminder, for any ultimate recipient loans requiring loan servicing for reasons of loan delinquency or other loan default, we ask that any servicing action completed be documented in writing to the ultimate recipient with a copy of the letter sent to RBS.  In the event that the note has been amended via an allonge or other legally effective amendment, documentation should be provided to RBS.

6.
If possible, please arrange a site visit to the location of ultimate recipient borrower(s).

I look forward to meeting with you on Tuesday, Month date, year, at 9:00 am at your office in Beyond Hope.  Please let me know if this time is inconvenient for you and we will reschedule the meeting for a different time.

Thank you for your cooperation and assistance.  I look forward to meeting with you.

Sincerely,

STRONG SUPPORTER

Business Specialist

